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state of mind; and (3) that the destroyed evidence was relevant to the party's claim

or defense such that a reasonable trier of fact could find that it would support that

claim or defense.

Residential Funding Corp. v. Degeorge Fin. Corp., 306 F.3d 99, 107 (2d Cir.2002)’ (quotations
omitted). The Second Circuit has held that the requisite “culpable state of mind” may encompass
simple negligence as gross negligence and most certainly covers deliberate misconduct. The
degree of culpability affects the choice of remedies. See Sekisui American Corp. v. Hart, 945
F.Supp.2d 494, 503-04 (S.D.N.Y. 2013); MASTR Adjustable Rate Morigages Trust, 295 F.R.D.
at 84; Orbit One Communications, Inc. v. Numerex Corp., 271 F. RD.2d 429, 438 (S.D.N.Y.
2010).

The moving party has the burden to demonstrate both that the destroyed materials meet
the relevance standard of Rule 26(b)(1), and that such evidence would have been favorable to the
discovering party. See MASTR Adjustable Rate Mortgages Trust, 295 F.R.D. at 85-86 (citing
cases). The burden is “not onerous,” id. at 86, since it is difficult to prove what is contained in
documents that have been destroyed. To require a detailed showing in such circumstances poses
the danger that “the spoliator [may] profit from its” own misconduct. Id. (quoting Orbit One,
271 F.R.D. at 440). If the destruction of evidence was done in bad faith (i.e., willfully or
intentionally), that alone justifies a finding that the material that was lost was relevant to claims
or defenses in the case. Residential Funding, 306 F.3d at 109.

If the moving party meets the burden to demonstrate destruction of relevant evidence, the

court has broad discretion in choosing appropriate sanctions to remedy the injury to the

? Residential Funding has been superseded by statute with respect Electronically Stored Information
(“ESI”) in the 2015 amendments to 37(e) of the Federal Rules of Civil Procedure, which now require willful or
purposeful destruction of ESI, as opposed to negligence or gross negligence, to impose terminating sanctions or
adverse inference instructions. Because this matter concerns the destruction of a physical journal. not ESI that might
be recoverable or available through other sources, Rule 37(e) is instructive but not controlling. Regardless. because
the destruction at issue was willful and intentional {not merely negligent or grossly negligent). Residential FFunding
and its progeny remain good law respecting the willtul destruction of evidence.
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